
An AlternAtive StAndArd?
Would you rather be sent to prison or have your children removed 
from your care? I do not think it would be wrong to suggest that a 
large proportion of parents would prefer the former. On that basis, 
is it just that the standard of proof applied when a decision is made 
regarding the removal of children from their parents is lower than in 
criminal proceedings? 

this is a question with which i have struggled during the 
pupillage that i was lucky enough to complete with northampton 
Chambers earlier this year. Under the supervision of two very 
experienced family law practitioners, Maria Savvides and robert 
Pettitt, I was frequently involved in fact-finding hearings relating to 
non-accidental injuries sustained by children whilst in their parents’ 
care. In such cases, a finding that the parents were responsible 
for the injury inevitably resulted in the child being removed from 
their care. i battled to comprehend how children were being 
removed based on findings made on a lower standard of proof than 
that applied in criminal matters. i began to consider whether an 
alternative standard can and should be applied. 

in criminal matters, allegations have to be proved beyond 
reasonable doubt. Application of such a standard of proof is justified 
by the fact that the penalties applied are generally more severe than 
those imposed in the civil and family courts. these courts apply 
a lower standard of proof by which facts have to be proven on a 
balance of probabilities. in the United States of America there exists 
an additional standard of proof known as “clear and convincing 
evidence”. this does not involve the application of a higher standard 
of proof but requires a higher standard of evidence upon which 
a court can rely to make a decision. it is also known as “clear, 
convincing, and satisfactory evidence” and is used in cases involving 
child custody. in Australia and new Zealand, the court can apply the 
“balance of probabilities” and “beyond reasonable doubt” standards 
of proof with a degree of flexibility, depending on the seriousness of 

the allegations and the potential consequences of the finding.

the highest courts in england and Wales have considered the 
question of the application of a “heightened” standard of proof 
on a number of occasions. in re B (Children) (Care Proceedings: 
Standard of Proof [2008] UKHL 35, and re-affirmed in Re S-B 
(Children) [2009] UKSC 17, the House of lords made clear 
that the standard to be applied in care cases was the balance 
of probabilities. Baroness Hale stated the following: "neither 
the seriousness of the allegation nor the seriousness of the 
consequences should make any difference to the standard of proof 
to be applied...” 

the more experience that i have gained, the more i have come 
to understand the justification behind the lower standard of proof 
being applied. in the criminal jurisdiction it is the defendant’s own 
liberty that is at stake, whilst in family proceedings the court is only 
concerned with the welfare of the child. Since it is the child's welfare 
that is at stake and if it is more likely than not that they are at risk 
from their parents, then it is only right that the court must act. the 
application of a higher standard of proof in care proceedings would 
make it less likely for children to be removed from their parents. 
Whilst such an approach might seem fairer from the parents’ 
perspective, it has to be remembered that the family justice system 
places the child’s welfare at the centre of its decision-making 
powers. A justifiable balance between the parents’ rights and the 
protection of children is currently struck by application of the lower 
standard. Any “heightening” of the standard of proof would disturb 
this balance and inevitably result in unjustified harm being suffered 
by a larger proportion of children. 
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